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BOOK REVIEWS 
ERIC M. CLIVE· 
STATE, LAW AND FAMILY. By MARY ANN GLENDON. North-Holland 
Publishing Co., 1977,347 pp. $26.75, cloth. 
This book can be read at ~wo levels: as a straight exercise in comparative 
law and, as a sustained thesis on the relationship between the state and the 
family as reflected in the laws on the formation, consequences and dissolution 
of marriage. The two levels are interwoven and interdependent, but for the 
purposes of this review it is convenient to consider them separately. 
As an exercise in comparative law the book is a most successful and, for 
English-speaking students, a most useful survey of recent family law 
developments in France, West Germany, England and the United States, with 
substantial references to Sweden and occasional references to other countries. 1 
It is, so far as I can judge, accurate, apart from the statement that adoptive 
siblings cannot marry each other in English law2 and the slightly misleading 
reference to Scottish informal marriages which would not lead the reader to 
suppose that marriages by cohabitation with habit and repute are still 
possible. 3 It is also brilliantly clear, thanks to a careful selection and arrange-
ment of material and a skillfull and economical use of language. The com-
prehensiveness of a practitioner's manual is not to be expected in a book of 
this kind but, that having been said, the coverage is remarkable. 
There were only two areas which I would like to have seen covered in more 
detail. The first is the law relating to children. In the past century and a half 
there has been an enormous increase in legal protection for children, involving 
sometimes direct state interference with the parent-child relationship and 
sometimes indirect interference through legislation on such matters as educa-
tion and employment. A complete view of the interaction of state, law and 
family would have to take this important body of law into account. This, 
however, is perhaps a criticism of the title rather than the contents of the book. 
The second area which I would like to have seen covered more fully is that of 
the personal effects of marriage. The author deals with the authority structure 
• Eric Clive is Professor of Scots Law at the University of Edinburgh. M.A. 1958; LL.B. 1960, 
Edinburgh; LL.M. 1962, Michigan; S.J.D. 1967, Virginia. 
1. For other articles in this area by Professor Glendon, see, e.g., Glendon, Power and Authority in 
the Family: New Legal Patterns as Reflections of Changing ltkologies, 23 AM.]. COMPo L. 1 (1975); Glen-
don, The French Divorce Reform Law of 1976, 24 AM.]. COMPo L. 199 (1976); Glendon, Marriage and 
the State: The Withering Away of Marriage, 62 VA. L. REV. 663 (1976). 
2. M. GLENDON, STATE, LAW AND FAMILY 41 (1977) [hereinafter Cited as GLENDON]. This is 
contradicted in id. n.126 which states the position accurately citing the Adoption Act 1958, 7 & 8 
Eliz. 2, C. 5, S 13(3). 
3. GLENDON, supra note 2, at 54. 
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within the family and family names but I would love to have had her views on 
the effects of marriage in relation to immigration, nationality, evidence and 
litigation. Developments in these areas would, I am sure, have provided fur-
ther support for her thesis on the withering away of marriage. 
It is, however, ungracious to quibble about what is not provided when so 
much is provided. The extensive coverage is made possible by the author's 
refusal to get bogged down in case law. Leading cases are referred to when 
necessary but, for the most part, Professor Glendon concentrates on key 
legislative texts, providing her own elegant translations of those in French and 
German, and on considerations of legislative policy. Students sometimes 
claim that statutes are duller than cases. This book shows how wrong they are. 
The reasons behind the statutes, the sociological framework, the views of com-
mentators and critics are here deftly sketched in. Professor Glendon is by no 
means uncritical herself. She does not, for example, see the recent English and 
French divorce law reforms through rose tinted spectacles. Therefore, I was all 
the more surprised by her restraint in writing of the inhumane French system 
of dispensations from marriage prohibitions and of the chaotic English mar-
riage license system. However, there is throughout the book an abundance of 
perceptive analysis which makes for interesting reading. In short, at the level 
of straight comparative law, this book is accurate, clear, remarkably com-
prehensive and extremely readable. But it is very much more than that. 
The book develops, by reference to the legal systems studied, the thesis that 
marriage is becoming "dejuridified." The state is getting less and less in-
volved in the formation of marriage, in the legal consequences of marriage, 
and in the termination of marriage. At the same time more and more legal 
consequences are being attached to de facto relationships. 
So far as the formation of marriage is concerned, Professor Glendon points 
out that in France, West Germany, England and the United States recent 
changes have been in the direction of reducing restrictions on the individual's 
freedom to marry - to such an extent that in some of those jurisdictions the 
idea of a basic individual right to marry has emerged. 4 This tendency, well 
documented in the book by reference to the internal laws of the four countries 
studied, can also be illustrated by the Hague Convention on Marriage signed 
in 1978.5 Twenty years ago such a Convention would have been concerned 
with preventing "runaway marriages" by people anxious to evade the restric-
tions of their personal laws. In the 1978 Convention the dominant theme is 
the minimization of restrictions on international marriages and the extension 
of recognition to as many marriages as possible. The draft Convention is a 
multilateral monument to a libertarian approach to the formation of marriage. 
Having dealt with the formation of regular marriages, the author devotes a 
4. !d. at 29-35. 
5. See 3 ACTESET DOCUMENTS DE LA TREIZIEME SESSION (MARIAGE) (Hague Conference on 
International Law-Marriage 1978). 
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very interesting chapter to "Marriage - Like Institutions"6 and shows how, 
in the countries studied, the law has given more and more recognition to defac-
to families in various ways. There follows a substantial chapter on the legal ef-
fects of marriage, both personal and economic. In relation to the personal ef-
fects of marriage, the main trend has been away from the old model of the hus-
band as head of the family and toward a new model of legal equality. This has 
made it easier for the law to retreat from detailed regulation of interspousal 
relations. It is no longer concerned with the imposition of a particular 
stereotype. The position is not so clear-cut with regard to the economic effects 
of marriage. 
At first sight it might seem to many that the law was intervening here more 
than ever. There is great concern about the enforcement of maintenance 
orders and there is, in many separate property jurisdictions, an increasing 
awareness that legal equality often co-exists with economic inequality and an 
increasing willingness to do something about it. Professor Glendon establishes 
three points very firmly. First, there has in fact been a noticeable movement 
away from the idea of the wife's right to be supported by the husband and 
towards the idea of reciprocal contributions to household expenses. Secondly, 
there have been significant recent changes in the matrimonial property laws in 
all of the systems studied; the changes have been in the direction of greater 
equality of husband and wife in the traditional community property systems 
and in the direction of greater sharing of certain assets in the traditional 
separate property systems. Thirdly, private matrimonial property is becoming 
much less important because of the rise of "new property" in the form of 
employment rights, social security rights, pension rights and so on.7 Whether 
it follows that the law is withdrawing from the regulation of matrimonial prop-
erty is more questionable. In most of the book the author can point to 
established trends. In this area some of the trends are not yet clear and she 
may be ahead of her time. 
The problems facing law reformers are certainly thorny ones. First, should 
"women's potential, as distinguished from their actual, status ... be empha-
sized in framing laws affecting the economic relations of spouses?" Secondly, 
"how much weight should be given to the fact that laws emphasizing and 
responding to the factual economic dependence of married women may tend 
themselves to perpetuate dependence and to discourage the acquisition of skills 
and seniority needed to make married women economically independent and 
equal in the labour market?" And thirdly, "there is the question of how, even 
conceding the compatibility of sharing mechanism with current economic 
behavior of spouses, we can assess their compatibility with current marriage 
behavior and ideologies. Is ideology at cross-purposes, in the short run at 
6. GLENDON, supra note 2, ch. 5. 
7. Ste Glendon & Lev, Changes in the Bonding of the Employment Relationship: An Essay on the New 
Property, 20 B.C.L. REV. 457 (1979). 
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least, with economic reality?"B This is a particularly impressive part of the 
book. A mass of difficult material is handled with great skill and perspicacity. I 
personally agree with Professor Glendon's cautious assessment that the ten-
sions in the present situation do "not lead inevitably to the sharing of worldly 
goods. Compulsory sharing, and the kind of restraints that even deferred com-
munity property can put on the freedom of each spouse to deal with his own 
property, may come to be seen by increasing numbers of spouses as 
undesireable .... ' '9 And I am fortified in that view by the practical considera-
tion that, when everything is taken into account (the small proportion of 
spouses who own substantial property, the extent of voluntary sharing, the 
need to allow opting out of any community property system, the succession 
laws, the adjustive powers of divorce courts), systems of compulsory sharing 
end up by being very complicated exercises for the benefit of comparatively 
few people. Even those who disagree with this point of view cannot but benefit 
from the material Professor Glendon assembles (far more than can be men-
tioned in this review) and her clear statement of the issues. 
In dealing with the issues of "free terminability" of marriage the author is 
in easier waters. The rise of no-fault divorce, 10 with or without adhering rem-
nants of the old fault-based system, has been remarkably contemporaneous in 
the four countries studied, while the indications seem fairly clear that divorce 
on unilateral demand is on the way in. It exists in fact in most jurisdictions, in 
the sense that few people who really want a divorce cannot get one. It has been 
introduced in law in Sweden" and Washington. 12 With regard to the conse-
quences of divorce, the idea that an obligation of support continues between 
divorced spouses is under challenge on all sides. Here again, however, the dif-
ficulties are immense. If the private law cannot provide a solution, the obvious 
alternative is public support but that tends to depend on current perceptions of 
national affiuence. U 
A difficulty for the author's thesis on the dejuridification of marriage is that, 
in all the jurisdictions studied, the surviving spouse has been increasingly 
preferred to blood relatives in the scheme of intestate succession - to such an 
extent that he or she very often takes the whole of the average intestate estate. 
The explanation is, perhaps, that if we are moving away from a society of 
small self-contained family units, we are moving away even faster from a so-
ciety composed of large kinship groups. It is true, as the author points out, 
8. GLENDON. supra note 2. at i63-64. 
9. /d. at 164. 
10. See id. at 226-27. 
11. Marriage Code of 11 June 1920. as amended by Law of5June 1973. U 1-5 (Sweden). cited in 
GLENDON, supra note 2. at 225 rio 179. 
12. Washington Marriage Dissolution Act 1973. WASH. REV. CODE ANN. S 26.09.030 (1978). 
See generally Freed. Groundsjo, Divorce in the American Jurisdictions, 8 FAM. L. Q. 401 (1974). 
13. Whether it need depend on actual national affluence is another question. No more people 
are going to be supported at any much higher level whichever system is adopted. 
1980) STATE, LAW AND FAMILY 499 
that in this area "no force pushes strongly for maintaining independence of 
the spouses' economic interests." a It is also true that for millions of people 
what matters is pension rights and claims against the state, not succession 
rights. 
In the final chapterl5 Professor Glendon sets the developments she has 
described in a broad historical context. After the verve of the preceding 
chapters I found the historical part of the final chapter rather slow, but that 
probably says more about my preferences than about the chapter's merits. 
The book picks up speed again at the end when Professor Glendon sums up 
her arguments and reaches some general conclusions. The main one is that 
"the present period of change can only be seen as a downward curve of de-
juridification and deregulation, a return to forms of social control other than legal 
rules concerning the formation, dissolution and organization of married 
life. "16 (emphasis in original). I find this thesis totally convincing. It does not 
mean, of course, as Professor Glendon makes clear, that the state is keeping 
clear of intervention within the family circle. Indeed the reverse could be said 
to be the case. Precisely because the state no longer erects a wall around the 
legal family circle it is more willing than ever before to step inside it to protect 
individuals from abuse, exploitation and deprivation. 
It is impossible within the confines of a review to do justice to the richness of 
this book. It must be read by anyone interested in family law. For me, its 
significance is that it establishes a new advanced base for consideration of the 
subject. There is plenty of work still to be done in the foothills but, at the con-
ceptuallevel, where do we go from here? Perhaps toward a general theory of 
the law on human groups. 
14. GLENDON, supra note 2, at 288. 
15. [d. ch. 7. 
16. /d. at 321. 
JAMES CARLISLE REGAN· 
THE SEA POWER OF THE STATE. By S. G. GORSHKOV. Annapolis: 
Naval Institute Press, 1979, 284 pp. cloth. 
Recent events in Iran and Afghanistan have reawakened American con-
cerns over the real and threatened diminutions of our national security which 
result from conflict in an area remote from our shores. Our Navy has recently 
disclaimed its ability to guarantee the nation's security in the Atlantic Ocean, 1 
while more distant waters have become the center of our strategic focus. 2 Our 
• Staff member, Boston College International & Comparative Law Review. 
I. See Middleton, Navy Sees Limit 011 Ability in Atlantic War, N.Y. Times, Feb. 20, 1980, at 6, 
col. 4. 
2. E.g., N.Y. Times, Feb. 13, 1980, at I, col. 2 (United States forces being dispatched to Ara-
bian Sea); N.Y. Times, Feb. 12,1980, at I, col. 6 (possibility of new United States bases on the 
Indian Ocean). 
